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Functions of the committee

The committee has the following functions under the Human Rights (Parliamentary
Scrutiny) Act 2011:

. to examine bills for Acts, and legislative instruments, that come before either
House of the Parliament for compatibility with human rights, and to report
to both Houses of the Parliament on that issue;

. to examine Acts for compatibility with human rights, and to report to both
Houses of the Parliament on that issue; and

. to inquire into any matter relating to human rights which is referred to it by
the Attorney-General, and to report to both Houses of the Parliament on
that matter.

Human rights are defined in the Human Rights (Parliamentary Scrutiny) Act 2011 as
those contained in following seven human rights treaties to which Australia is a

party:

. International Covenant on Civil and Political Rights (ICCPR);
. International Covenant on Economic, Social and Cultural Rights (ICESCR);
. International Convention on the Elimination of All Forms of Racial

Discrimination (ICERD);
. Convention on the Elimination of Discrimination against Women (CEDAW);

. Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT);

. Convention on the Rights of the Child (CRC); and
. Convention on the Rights of Persons with Disabilities (CRPD).

The establishment of the committee builds on the Parliament's established traditions
of legislative scrutiny. Accordingly, the committee undertakes its scrutiny function as
a technical inquiry relating to Australia's international human rights obligations. The
committee does not consider the broader policy merits of legislation.

The committee's purpose is to enhance understanding of and respect for human
rights in Australia and to ensure appropriate recognition of human rights issues in
legislative and policy development.

The committee's engagement with proponents of legislation emphasises the
importance of maintaining an effective dialogue that contributes to this broader
respect for and recognition of human rights in Australia.



Committee's analytical framework

Australia has voluntarily accepted obligations under the seven core United Nations
(UN) human rights treaties. It is a general principle of international human rights law
that the rights protected by the human rights treaties are to be interpreted
generously and limitations narrowly. Accordingly, the primary focus of the
committee's reports is determining whether any identified limitation of a human
right is justifiable.

International human rights law recognises that reasonable limits may be placed on
most rights and freedoms—there are very few absolute rights which can never be
legitimately limited." All other rights may be limited as long as the limitation meets
certain standards. In general, any measure that limits a human right must comply
with the following criteria (the limitation criteria):

be prescribed by law;

be in pursuit of a legitimate objective;

be rationally connected to its stated objective; and

. be a proportionate way to achieve that objective.

Where a bill or instrument limits a human right, the committee requires that the
statement of compatibility provide a detailed and evidence-based assessment of the
measures against these limitation criteria.

More information on the limitation criteria and the committee's approach to its
scrutiny of legislation task is set out in Guidance Note 1, which is included in this
report at Appendix 2.

1 Absolute rights are: the right not to be subjected to torture, cruel, inhuman or degrading treatment; the
right not to be subjected to slavery; the right not to be imprisoned for inability to fulfil a contract; the
right not to be subject to retrospective criminal laws; the right to recognition as a person before the
law.
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	Counter-Terrorism Legislation Amendment Bill (No. 1) 2014_Redacted
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	Higher Education and Research Reform Bill 2014_Redacted
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	Dear Chair
	I refer to your letter dated 3 March 2015 to the Vice Chancellor, to which I have been instructed to reply.
	The University takes seriously its obligations to provide access to higher education to all students of merit and appreciates the work of the Joint Committee scrutinising Federal legislative instruments.
	As a preliminary issue, as I indicated in an e-mail to the Secretariat, the extract of the report of the Joint Committee, included with your letter, makes an incorrect assumption: ‘Last day to disallow: 26 March 2015’.  The University’s legislation is...
	The report of the Joint Committee queries whether an interim exclusion of a student from some or all of the University's facilities, pending the conclusion of an inquiry into serious academic misconduct derogates from the "right to (higher) education"...
	13(c) Higher education shall be made equally accessible to all, on the basis of capacity, by every appropriate means, and in particular by the progressive introduction of free education;
	Following on the reference in Article 26 of the Universal Declaration:
	26(1)……….. and higher education shall be equally accessible to all on the basis of merit.
	I have included a reference to these Articles due to the inclusion of the highlighted phrase – not contained in descriptions of the right to education at non-tertiary levels.  Merit, or "capacity" as it is used in the ICESCR, is the antithesis of chea...
	The complete text of Rule 10 is:
	10 Interim exclusion by the Deputy Vice-Chancellor
	10.1 Subject to sub-rule 10.2, the Deputy Vice-Chancellor may, by written notice, deny a student in relation to whom an allegation of academic misconduct has been made access to all or any of the facilities of the University, or to any part of the Uni...
	10.2 The Deputy Vice-Chancellor must not deny a student access under subrule 10.1 unless he or she considers that the alleged academic misconduct is of a serious nature.
	10.3 A denial of access under this rule is in force for the period specified in the notice, or until the conclusion of the inquiry process, whichever first occurs.
	10.4 If the Deputy Vice-Chancellor exercises his or her powers under this rule, he or she must, as soon as is practicable, give to the student:
	(a) a copy of the notice; and
	(b) a written statement setting out the reasons for the action and advising the student that he or she has a right to apply for review of the decision under the Appeals Rules.
	I have highlighted "serious" in the above extract because it seems to have been overlooked by the Joint Committee in its reasons. It is mentioned only once – at paragraph 1.166 and not again, including in paragraph 1.177 when the Joint Committee raise...
	“The committee is concerned that rule 10, by allowing for the exclusion of a student from the University facilities following an allegation of academic misconduct, without an enquiry have taken place, my limit the rights of all persons to access educa...
	With respect to the Joint Committee, the right to access higher education is limited to those who demonstrate merit (not all persons) and the operation of the interim suspension can only occur if the allegations of academic misconduct fall into the ca...
	In addition, and before considering the reasons why such a power to suspend is required, the Committee did not address the rights of a student to appeal any interim restrictions that have been applied, before the finalisation of the inquiry. Again, th...
	The University faces many challenges when dealing with allegations of academic misconduct. For example, the use by a student of IT systems to "hack" into the systems of the University that may contain examination papers or other confidential material ...
	There are times when students unfortunately become aggressive and threaten witnesses (staff or students) who may be relevant to the inquiry – a student may be excluded entirely from their program or indeed have their academic record at the University ...
	There have also been instances where students have created false identification documents to enable them to enter examination rooms or to inappropriately gain access to parts of the University campus - while allegations of that kind are resolved, it i...
	These Rules also deal with allegations of research misconduct in doctoral and other programs of higher degree by research. Allegations of research misconduct are quite serious and have the potential to prevent a student from continuing an academic res...
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